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Comments to the Proposed Regulations under Subtitle 08 WATER 
POLLUTION published in the Maryland Register on January 13, 2012 

(Closing February 13, 2012) 
 

Comments Provided By: 
1. Larry Merrill - Environmental Protection Agency – Region III 
2. Nat Brown – Maryland Port Administration; Kenna Oseroff- Maryland Environmental 

Service 
3. Julie Pippel – Maryland Association of Municipal Wastewater Agencies, Inc. 
4. Julie Pippel – Virginia Association of Municipal Wastewater Agencies, Inc. 

 

Comments specific to the Proposed Changes: 

Comments from Larry Merrill - Environmental Protection Agency – Region III:  
 

“Dear Mr. Backus: 
 
 I am pleased to offer comments in on the proposed Revision to Regulation .03-3 under 
COMAR 26.08.02 Water Quality which was published in the Maryland Register on          
January 13, 2012. 
 

The proposed Revision includes two specific changes: 
 
(1)  Establish a dissolved oxygen (DO) criteria restoration variance of 2% non-attainment by 
volume and duration for the seasonal deep channel refuge use of the Eastern Bay Mesohaline 
(EASMH) segment. 
 
(2)  Increase the DO restoration variance for the seasonal deep channel refuge use of the Lower    
Chester River Mesohaline (CHSMH) from 14% to 16% non-attainment by volume and duration 
and move (recodify) this subparagraph to the appropriate paragraph. 
                       

Maryland’s proposed amended water quality standards reflect improved scientific 
understanding of the Chesapeake Bay water quality responses and are products of the 
continuing scientific collaboration between Maryland and U.S. Environmental Protection 
Agency (EPA). 
 

For the Eastern Bay Mesohaline segment, the water quality was analyzed by running the 
Phase II Watershed Implementation Plan Planning Targets loads through the updated Bay water 
quality model.   That analysis indicated that the deep channel leading from the mainstem Bay 
CB4MH segment (which currently has a DO restoration variance of  2% of the seasonal deep 
channel refuge use) into the Eastern Bay deep channel would be 2% non-attainment of 
Maryland’s applicable DO criterion measured by volume and duration of the seasonal deep 
channel use.  This portion of the deep channel, starting in the CB4 segment and entering into the 
deep channel portion of the Eastern Bay segment, is considered part of the Eastern Bay segment 
due to the artificial segment boundary based on the ‘mouth’ of Eastern Bay.  EPA and Maryland 
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scientists have evaluated the hydrodynamic, water quality and bathymetric connections between 
the mainstem Bay and Eastern Bay through the shared deep channel, and have assessed the 
patterns of attainment between deep water and deep channel designated uses of these segments.  
As a result of these analyses, Maryland has proposed this restoration variance for the Eastern 
Bay seasonal deep channel designated use similar to that in place for the restoration use for 
CB4MH segment’s deep channel designated use.  
 

In the Lower Chester River Mesohaline, the water quality was likewise projected by 
running the Phase II Watershed Implementation Plan Planning Targets loads through the 
updated Bay water quality model.  Even after reducing loads to the Phase II planning targets, 
the physical conditions present in the lower Chester River’s deep channel are still likely to 
prevent full attainment of Maryland’s applicable DO criterion in the deep channel.  Updated 
Bay models now represent that nonattainment of the applicable DO criteria would be at a 
slightly higher level (16%) than the original 14 % of the deep channel refuge use.  That 14% 
variance was included in a water quality standards amendment adopted and approved by EPA in 
2010.  Accordingly, Maryland now proposes this revision to this previously approved action. 
 

As defined by Maryland in state regulations, these proposed revisions would define the 
allowable exceedance of a specific water quality criteria based on the best available scientific 
understanding consistent with Clean Water Act requirements.  The revisions are temporary and 
will be reviewed at a minimum of every three years, as required by the Clean Water Act and EPA 
regulations, and may be modified based on new scientific findings. 
 

Based on the current information presented, the proposed revisions appear to be 
consistent with the latest information and understanding of the water quality responses in the 
Chesapeake Bay. 
 

Please note that the positions described in our comments above are preliminary in nature 
and do not constitute a final decision by EPA under Clean Water Act § 303(c). 
Approval/disapproval decisions will be made by the Region following adoption of new/revised 
standards by the state and submittal to EPA.  Any determination pursuant to Clean Water Act 
§ 303(c)(4)(B) may only be made by the Administrator.” 
 

MDE Response: 
MDE thanks EPA Region III for their thorough review of the proposed amendments to water 
quality standards and appreciates their comments and support. 



 3

Comments from Nat Brown – Maryland Port Administration; Kenna Oseroff- Maryland 
Environmental Service 
“In response to your email below I have summarized the changes that should take effect in the 
State Water Quality Standards (SWQS) below and offered one clarification to be submitted to 
MDE.   
 
EPA identified, through modeling, that within the middle, mesohaline segment of the Bay, non-
attainment of dissolved oxygen (DO) set for the designated uses associated with deep water fish 
and shellfish occurred for the entire mesohaline segment. Specifically, studies were completed to 
show that further nutrient reduction of loads didn't increase the attainment of the DO in the deep 
channels in certain tidal areas including the Patapsco River mesohaline deep channel, the lower 
Chester River's, and Eastern Bay's deep channel, as well as the entire Bay Mainstem Segment 4 
mesohaline.  As a consequence, EPA instituted a variance for the nutrient TMDLs for deep 
channels in the watersheds mentioned below based on the findings.   
 
For the Bay Mainstem Segment 4 there is a 7% variance, Patapsco River mesohaline segment 
(PATMH) there is a 14% variance, the Chester River there is a 16% variance, and for the 
Eastern Bay there is a 2% variance from June 1st to September 30th.   This means that EPA feels 
that the target allocations are adequate to restore the designated uses in these sections of the 
Bay's deep channels.  This would be applicable to any permits issued for a watershed that effect 
the designated uses for the deep channels for fish and shellfish refuge.   
 
This change will reduce the needs for reductions of nutrients associated with the Bay TMDL 
(nitrogen, phosphorous, and sediment) which implies reductions in cost for implementation.   
Poplar Island would not be affected by this change since the SWQS for DO requirement for 
Poplar is determined by the shallow water bay grasses and open-water fish and shellfish uses.   
However, Masonville and Cox Creek are subject to the Baltimore Harbor TMDL, as well as the 
Bay TMDL (PATMH location),  where deep water fish and shellfish habitat is taken into 
consideration for nutrient limits/loads.  HMI is still waiting on the new permit to be issued and 
the jury is still out on whether or not nutrient loads will be written into the new permit. 
(Conversations with Paul Hlavinka, MDE Permit writer, at the December 14th, 2011 MDE 
TMDL waste load allocation meeting.)   
 
MES requests clarification from MDE regarding how this change effects (or if this change 
effects) reporting and/or allocations associated with the Baltimore Harbor TMDL for the 
nutrient loads associated with June 1st through September 30th discharges”. 
 
“MES on behalf of MPA, requests clarification from MDE regarding how this change effects (or 
if this change effects) reporting and/or allocations associated with the Baltimore Harbor TMDL 
for the nutrient loads associated with June 1st through September 30th discharges.” 
 

MDE Response: 
MDE thanks MPA and MES for their thorough review of the proposed amendments to water 
quality standards and appreciates their comments. 
The Bay TMDL has more stringent loads in the Baltimore Harbor watershed (PATMH) and is to 
replace the existing TMDL. The Baltimore Harbor TMDL, for example, set allocations that meet 
standards in most of the Harbor’s waters but did not meet in the Deep Channel, whereas more 
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stringent allocations in the corresponding Bay TMDL (MD-PATMH) result in attainment in all 
waters in the Harbor, including the Deep Channel, as verified by the Bay Model. The changes 
proposed in this action will affect discharges/allocations associated with the Baltimore Harbor 
only in the most general way.  That is, that without these changes, an additional 4 million pounds 
of reduction from current loads would be needed.  These additional Bay-related reductions would 
likely be distributed to numerous segments, so without these water quality actions, any current 
allocations would be lower and increased reductions would be necessary, potentially including 
those for Baltimore Harbor.  
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Comments from Maryland Association of Municipal Wastewater Agencies, Inc.:  
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MDE Response: 
MDE thanks MAMWA for their thorough review of the proposed amendments to water quality 
standards and appreciates their comments and support. 
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Comments from Virginia Association of Municipal Wastewater Agencies, Inc.:  
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MDE Response: 
MDE thanks VAMWA for their thorough review of the proposed amendments to water quality 
standards and appreciates their comments and support. 
 


